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Abstract

Barring order used by the Police is one of the new means of protecting victims of domestic violence.
It was introduced to the Act on the Police over two years ago. This allows for a proper evaluation
of these regulations. The article concentrates on the analysis of the regulations and using them
in practice by police officers. The authors outline historical background and rationale for the
introduction of the barring order and explain the essence of an order to vacate premises. The article
contains an analysis of available statistical data collected by the Police Headquarters as well as
evaluation of the existing regulations and conclusions de lege ferenda.
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Streszczenie

Nakaz opuszczenia lokalu stosowany przez Policje jest jednym z nowych srodkow ochrony ofiar
przemocy domowej. Zostat on wprowadzony do ustawy o Policji ponad 2 lata temu. Pozwala to
na dokonanie oceny tych requlacji. Artykut koncentruje si¢ na analizie wtasciwych przepisow
i ich stosowania w praktyce przez funkcjonariuszy Policji. Autorki wskazujq historyczne podtoze
ksztattowania sie nakazu oraz jego uzasadnienie jako instrumentu prawnego, a takze omawiajg
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istotg nakazu. Ponadto dokonujq analizy dostepnych danych statystycznych, gromadzonych przez
Komende Glowng Policji. Artykut zawiera rowniez oceng istniejgcych regulacji oraz wnioski de
lege ferenda.

Stowa kluczowe: przemoc domowa, nakaz opuszczenia lokalu, Policja, ofiara
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1. Introduction

The interest generated by the issue of domestic violence in Poland was a result of the
dynamically developing regulations of international law'. The Act on Counteracting
Domestic Violence of 2005 reflected the awareness of the severity of this social prob-
lem?. Since then, there has been a dynamic development of the “law for the protection
of victims of domestic violence”, which in recent years has focused mainly on the
introduction of new measures to keep the perpetrator and the victim separate. This
evolution began with criminal law measures (the criminal measure of an order
to vacate the premises occupied with the victim, new preventive measures) and
subsequently extended to civil law regulations (the judicial obligation to vacate
ajointly occupied dwelling). However, the legislator deemed the existing regulations
insufficient and vested the Police and Military Police officers® with the independent
authority to issue an order to immediately vacate the jointly occupied dwelling and
its immediate vicinity or a prohibition on approaching the dwelling and its immediate
vicinity. Two years have passed since the introduction of Articles 15aa-15ak of the
Act on the Police*. This allows for a proper evaluation of these regulations from both
a legal and axiological point of view, as well as the extent to which the new powers
are exercised in practice. At the same time, it needs to be noted that the identified
shortcomings of the regulations continue to constitute a premise for conducting
legislative work. It is necessary to point to the Senate bill on the amendment to the
Act - the Code of Civil Procedure and some other acts’. Due to the ongoing character
of legislative work, this paper gives only a cursory reference to the most relevant
proposed changes.

! See i.a.: UN documents: Convention on the Elimination of All Forms of Discrimination against
Women of 18 December 1979 (Journal of Laws 1982, No. 10, item 71), Declaration on the Elimination
of Violence against Women Proclaimed by General Assembly resolution 48/104 of 20 December 1993,
Optional Protocol to the Convention on the Elimination of Discrimination against Women Adopted by
General Assembly resolution A/54/4 on 6 October 1999 (Journal of Laws of 2004, No. 248, item 2484);
documents of the Council of Europe: Recommendation R (85) 4 on violence in the family adopted
by the Committee of Ministers on 26 March 1985, Committee of Ministers Recommendation R(90)2
on Social Responses to Domestic Violence of 15 January 1990, Recommendation Rec (2002)5 of the
Committee of Ministers to member states on the protection of women against violence, adopted by
the Committee of Ministers on 30 April 2002; EU documents: Charter of Fundamental Rights of The
European Union (2000/C 364/01). For more information, see: A. Olszewska, Problematyka przemocy w ro-
dzinie w $wietle wybranych uregulowar miedzynarodowych, “Nowa Kodyfikacja Prawa Karnego” 2016, No. 39,
pp. 167-189.

> The Act on Counteracting Domestic Violence of 29 July 2005 (consolidated text: Journal of Laws 2021,
item 1249), further referred to as A.C.D.V.

* The legal regulations for officers of both services are the same. The further part of this article focuses on
using the order by Police officers. However, these considerations can be also applied to Military Police
officers.

* Act of 6 April 1990 on the Police (consolidated text: Journal of Laws 2023, item 171, as amended).

® Sejm paper No. 584 of 14 August 2020, IX parliamentary term. As of January 2023 the bill is after the first
reading (January 2021), in August 2021 the government’s viewpoint was submitted.
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2. Historical background and rationale for the introduction
of the barring order

Prior to the entry into force of the Family and Guardianship Code (FGC), the protection
of victims was addressed primarily through the provisions of the Criminal Code®,
especially Articles 207, 197, 217 and 157.7 Given the severity and dynamics of this
pathology, the legislator decided to comprehensively regulate the counteracting of
domestic violence and the support of victims in a stand-alone piece of legislation.
Already during the drafting of the Act, it was emphasised that the legal and social
consequences of domestic violence should be suffered by the perpetrator and that
“the state should not tolerate situations in which the perpetrator of violence stays at
home, with the victim and the children fleeing from the offender, fearing for their
own life and health”®. This very approach led to the introduction of the instrument
referred to as “conditional police supervision” already in the original wording of the
Act. It made it possible to waive the application of pre-trial detention of a defendant
accused of committing a crime of violence or unlawful threat against a family member
on condition that the defendant undertook to vacate the premises occupied jointly
with the victim on a date set by the court and to stay at a specified address. However,
separating the perpetrator from the victim depended, in this case, on the decision
of the accused to use violence and was not the result of a court order (Article 14 in
the original wording of the Act). This regulation was then transposed into the Code
of Criminal Procedure® and added to the catalogue of preventive measures, consti-
tuting a specific type of police supervision'. Section 3 supplemented Article 275 of
the Code of Criminal Procedure with the provision that in a situation in which there
are grounds for the application of temporary custody to an accused person for an offence
committed with the use of violence or unlawful threats to the detriment of a person
close to him or her or another person cohabiting with the perpetrator, supervision may
be applied instead of temporary custody, provided that the accused person vacates the
premises occupied jointly with the wronged party within a specified period of time
and defines his or her place of stay. Furthermore, the catalogue of possible restrictions
of liberty imposed on an accused person placed under supervision has been extended
by expressly stipulating the prohibition of contact with the victim or other persons.

At this point, it is worth pointing out that as early as 2008, in the course of the
first efforts to amend the Act towards strengthening the protection of victims of

¢ The Criminal Code Act of 6 June 1997 (consolidated text: Journal of Laws 2022, item 1138, as amended).
7 See also Article 185a of the Code of Criminal Procedure, which introduced a special mode of interrogation
of a minor aggrieved in cases of crimes against family and care - Act of 3 June 2005 amending the Act -
Code of Criminal Procedure (Journal of Laws 2005, No 141, item 1181).

8 For more information, see: The justification of the government bill on The Act on Counteracting Domestic
Violence, Sejm paper No. 3639 of 28 December 2004, IV parliamentary term.

? Code of Criminal Procedure of 6 June 1997 (consolidated text: Journal of Laws 2022, item 1375, as amended).
10 Act of 5 November 2009 Amending Criminal Code, Code of Criminal Procedure, Executive Penal Code,
Fiscal Penal Code and some other acts (Journal of Laws 2009, No. 206, item 1589). This Act repealed Arti-
cle 14 of the A.C.D.V. and amended Article 275 of Code of Criminal Procedure.
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family violence, there was a proposal to provide the police with a new competen-
ce involving the imposition of a prohibition on a person suspected of domestic violence
from contacting the victims or an order for that person to vacate a dwelling occupied
jointly with the victims for a period no longer than ten days'. The necessity to facilitate
and improve the isolation of perpetrators of violence from victims by strengthening
the role of the police, whose officers should have the power to immediately and
effectively stop the violence and ensure the safety of the victims, was emphasised'.

Eventually, however, this solution was abandoned in favour of alternative measures
dedicated to the protection of victims of domestic violence. At the same time, four new
regulations were introduced in 2010" to fulfil this task™. Among them, it should be
stressed that the catalogue of preventive measures in criminal proceedings has been
expanded to include an order for the person charged with an offence committed with
violence to the detriment of a cohabiting person to vacate a dwelling occupied jointly
with the victim (Article 275a of the Code of Criminal Procedure). The application of this
measure was conditioned upon the existence of evidence indicating a high probability
that the accused had committed the offence and the demonstration of a well-found-
ed fear of re-offending using violence against the victim. The order could be imposed
for a period of no more than three months, with the possibility of an extension for
further periods of no more than three months. In general, the introduction of the new
preventive measure was met with approval on the part of the doctrine, which stemmed
primarily from the critical assessment of the practice of the application of conditio-
nal police supervision. It was pointed out that “the role of this measure was limited to
that of a substitute for pre-trial detention, and in view of the strict definition in the Code
of Criminal Procedure of the prerequisites for pre-trial detention, the courts used this
possibility only exceptionally”’>. However, attention needs to be drawn to the fact that
the new regulation has also been subject to substantial objections, the most noteworthy

! Deputies” bill on Amending the Act on Counteracting Domestic Violence and some other acts, Sejm
paper No. 1789 of 30 May 2008, VI parliamentary term. This regulation was to be the content of the new
Article 244 § 5 of Code of Criminal Procedure.

12 The justification for the deputies’ bill on The Act on Counteracting Domestic Violence and some other
acts, Sejm paper No. 1789 of 30 May 2008, p. 7.

5 Act of 10 June 2010 amending the Act on Counteracting Domestic Violence and some other acts (Journal
of Laws 2010, No. 125, item 842).

14 Except from the means presented in this paper, the Act also introduced the Article 15a to the Act on the
Police, which reads as follows: “The Police has the right to detain perpetrators of domestic violence posing
direct threat to human life or health according to the procedure laid down in Article 15”. The Article 244
of the Code of Criminal Procedure was also supplemented with § 1a (“A person may be detained by the
Police if there are justified grounds to suspect that this person committed an offence with the use of violence
against a member of his household and it is feared that such an offence may be repeated, especially if
the suspected person is threatening to do so”) and § 1b (“The Police detain a person suspected of the offence,
if the offence referred to in § 1a was committed with the use of a firearm, a knife or any other dangerous
item and there is a fear that an offence with the use of violence against a member of the suspected person’s
household may be repeated, especially if the suspected person is threatening to do so”).

15 E. Zielinska, Opinia prawna dotyczqca Sprawozdania Komisji Polityki Spotecznej i Rodziny (druk 2776) o rzqdowym
projekcie zmiany ustawy o przeciwdziataniu przemocy w rodzinie oraz niektorych innych ustaw (druk 1698) oraz
o poselskim projekcie ustawy o zmianie ustawy o przeciwdziataniu przemocy w rodzinie oraz o zmianie niektorych
innych ustaw (druk nr 1789), of 15 March 2010, p. 6. See also A. Sakowicz, Opinia prawna o sprawozdaniu
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of which is the formulation of constitutional doubts as to the legitimacy of granting
these powers to the public prosecutor and not to the court alone'. The inconsistency of
the existing legislation was also acknowledged, as it manifested itself in the existence
of provisions that served the same purpose and whose scopes overlapped at least
partially (notably Article 275 § 3 of the Code of Criminal Procedure and Article 275a
thereof)". Despite the objections raised over the years, the conditional police supervi-
sion and the order to vacate the premises occupied with the victim continue to exist
concurrently in unaltered form to this day.

The second new measure aimed at ensuring the isolation of the perpetrator from
the victim of domestic violence introduced in 2010 was the barring order, a new civil
law measure (Article 11a of the A.C.D.V.). In a situation where a family member
jointly occupying a dwelling makes cohabitation particularly oppressive due to
his/her behaviour involving domestic violence, the civil court may, at the request of
the person affected by the violence, oblige the perpetrator to vacate the dwelling. An
order to this effect is to be issued within one month of the receipt of the request and
becomes enforceable upon publication. The need for civil measures arose from the
fact that many victims failed to report the crime out of fear of the perpetrator, making
it impossible to isolate the perpetrator under the provisions of the Code of Criminal
Procedure®®. This solution was evaluated positively, pointing out that measures of
a civil law nature tend to be more effective, especially when the legislation provides
for a specific procedure, characterised by short deadlines for issuing an order and
immediately enforceable execution for vacating the premises®.

The above-mentioned regulations confirm the dynamic evolution of legislation
regarding the protection of victims of domestic violence. They give rise to two conclu-
sions. Firstly, the co-existence of both criminal law and civil law measures is necessary
because it is not always the behaviour of a violent person that warrants a criminal

Podkomisjinadzwyczajnej do rozpatrzenia rzqdowego projektu ustawy o zmianie ustawy o przeciwdziataniu przemocy
w rodzinie oraz niektorych innych ustaw (druk nr 1698) oraz poselskiego projektu ustawy o zmianie ustawy o prze-
ciwdziataniu przemocy w rodzinie oraz zmianie niektorych innych ustaw (druk nr 1789), of 8 February 2010, p. 9.
16 L. Bosek, Opinia na temat legislacyjnej spojnosci oraz zgodnosci z Konstytucjq RP projektu ustawy o zmianie ustawy
o przeciwdziataniu przemocy w rodzinie oraz niektorych innych ustaw (druk 2776), of 15 March 2010, pp. 10, 12.
7 Compare i.a.: P. Starzynski, Funkcja ochronna Srodkéw przymusu procesowego, [in:] Zgwatcenie. Definicja,
reakcja, wsparcie dla ofiar, L. Mazowiecka (ed.), Warszawa 2016, pp. 104-105; S. Spurek, Komentarz do ustawy
z dnia 10 czerwea 2010 r. 0 zmianie ustawy o przeciwdziataniu przemocy w rodzinie oraz niektérych innych ustaw,
[in:] Przeciwdziatanie przemocy w rodzinie. Komentarz, Warszawa 2012, available at: sip.lex.pl [accessed
on: 20 December 2022]; J. Kosonoga, System nieizolacyjnych srodkéw zapobiegawczych, “Ius Novum” 2014,
No. 2, p. 96; R.A. Stefaniski, Srodek zapobiegatwezy nakazu opuszczenia lokalu mieszkalnego zajmowanego wspél-
nie z pokrzywdzonym, “Wojskowy Przeglad Prawniczy” 2010, No. 3, p. 89; K. Dudka, Praktyka stosowania
nieizolacyjnych srodkow zapobiegawczych w polskim procesie karnym, Warszawa 2015, available at: sip.lex.pl
[accessed on: 20 December 2022]. More: J. Karazniewicz, Zakres prewencyjnego stosowania Srodkéw przymusu
procesowego — préba oceny tendencji rozwojowych, [in:] Proces karny w dobie przemian. Zagadnienia ogélne,
S. Steinborn, K. Wozniewski (ed.), Gdansk 2018, pp. 551-552.

8 S, Spurek, Izolacja sprawcy od ofiary. Instrumenty przeciwdziatania przemocy w rodzinie, Warszawa 2013,
available at: sip.lex.pl [accessed on: 15 December 2022]; P. Wiktorska, Zmiany w kontrolowaniu przemocy
domowej - aspekty prawne, kryminologiczne i spoteczne, “ Archiwum Kryminologii” 2021, No. 43, p. 260;
P. Wiktorska, Procedury prawne zwigzane z mozliwosciami odseparowania sprawcy przemocy domowej od osoby
doswiadczajqcej przemocy, “Prawo w Dziataniu” 2021, Vol. 45, pp. 82-84.

Y E. Zielinska, Opinia prawna..., p. 13.
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law response, not least because of the victims” fear of reporting the act to the law
enforcement authorities or the evidentiary problems arising from the victim'’s lack of
cooperation in such a situation. Secondly, from the outset of the development of the
policy on the protection of victims of domestic violence, attention was drawn to
the importance of measures enabling the immediate separation of the perpetrator
from the victim?. The promptness of the response is of fundamental importance to the
effectiveness of the protection of victims, and it contributes to their sense of security
and influences the decision to initiate criminal proceedings or to use other measures
of along-term nature. Therefore, the evaluation of the current solutions, proposals for
their modification, as well as calls for the introduction of new measures concentrate
precisely on the need to provide immediate protection to the victim as soon as the
use of violence is discovered. At the same time, it deserves to be noted that the new
proposals refer less and less to criminal law solutions and put more emphasis on civil
law solutions and the search for administrative law measures. The changes (especially
procedural ones) to the civil obligation to vacate a jointly occupied dwelling on the
basis of Article 11a of the A.C.D.V. are a clear expression of this trend*. Indeed, it has
been proven in practice that the processing of cases under Article 11a of the A.C.D.V.
is lengthy and usually takes considerably longer than the one month indicated in the
law?. This was attributed, inter alia, to issues such as notification to the parties and
serving notices, the time required for bailiff proceedings®, proceedings for exemption
from court costs, the appointment of ex officio representatives and the often lengthy

% See also conclusions of the Supreme Audit Office contained in the report on the audit results: “Helping
domestic violence victims” (No. 48/2016/P/15/046/KPS), p. 26. Available at: https:/ /www.nik.gov.pl/
plik/id,10943,vp,13290.pdf [accessed on: 15 December 2022].

! These are the changes introduced by the Act of 30 April 2020 amending the Code of Civil Procedure
and some other acts (Journal of Laws 2020, item 956). Firstly, they refer to the scope of protection pro-
vided to victims of domestic violence: the obligation to vacate the dwelling occupied jointly with the
person affected by the violence was extended to its immediate vicinity; the obligation might be combined
with a ban on approaching the dwelling and its immediate vicinity; the protection was extended to the
persons affected by domestic violence who left the jointly occupied dwelling due to violence against
them; the protection was also extended to the situation when a person using violence has left the dwelling
occupied jointly with the victim or he only periodically or irregularly stays in the dwelling. Secondly, the
changes in law relate to the proceedings conducted by a civil court: a separate regulation of this procedure
was introduced in the new Section la of the Code of Civil Procedure of 17 November 1964 (consolidated
text: Journal of Laws 2021, item 1805, as amended); specific provisions on securing a claim were introduced.
Therefore, the security may also consist in extending the order or prohibition issued by the Police or the
Military Police (article 755 of the Code of Civil Procedure).

2 In the years 2013-2018, the duration of proceedings in civil cases for obliging the perpetrator of domestic
violence to leave the apartment occupied jointly with another family member affected by violence in the
first instance in district courts ranged from 131 to 181 days. Compare data presented in the justification
of the government bill on Amending Code of Civil Procedure and some other acts, Sejm paper No. 279 of
11 March 2020, IX parliamentary term. See also detailed analysis based on file research regarding the time
of the hearing and the duration of the proceedings before the civil court in: F. Manikowski, Postgpowanie
w sprawie o zobowigzania osoby stosujgcej przemoc w rodzinie do opuszczenia wspélnie zajmowanego mieszkania
i jego bezposredniego otoczenia lub zakazania zblizania sie do mieszkania i jego bezposredniego otoczenia — analiza
badari aktowych, “Prawo w Dziataniu” 2022, Vol. 50, pp. 21-24, 35.

5 A.Roézycka, Zasadnos¢ nowych srodkow ochrony osob doznajgcych przemocy domowej, “Prawo w Dziataniu”
2020, Vol. 41, p. 203; M. Strus-Wolos, Uprawnienia i obowigzki funkcjonariuszy Policji w zakresie wydawania
wzgledem 0sob stosujgcych przemoc w rodzinie nakazu natychmiastowego opuszczenia wspélnego mieszkania oraz
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evidentiary proceedings®. The existence of the civil barring order has also practically
reinforced calls for the introduction of new instruments allowing for the immediate
isolation of perpetrators from victims. Consequently, together with the amendments
to Article 11a of the A.C.D.V., new powers of police officers were introduced, as
set out in detail in Articles 15aa-15ak of the A.C.D.V.” The legislator considered it
necessary to introduce a measure that would be independent of criminal proceedings
and would be more effective and faster than a civil injunction and would ensure an
efficient, immediate response to the violence that had been discovered. Arguments
in favour of the legitimacy of such regulations were also sought from solutions found
in other countries®. What is equally significant is that the legislator has recognised
the links between the different measures and has addressed the relationship between
the order to vacate the premises issued by the police and the decisions of the civil
court and the detention of the person. Although certain doubts have remained, this
is certainly an important step towards bringing order to the existing regulations of
the various branches of the law and ensuring systemic consistency in terms of the
protection of victims of domestic violence.

3.The essence of an order to vacate premises

Regulation of the Act on the Police effective from 30 November 2020 (Articles 15aa-
-15ak) provides the legal basis for the new competencies of the police?. This was
justified by the fact that the aim of the new regulations is “to supplement the le-
gal order with comprehensive solutions for prompt isolation of the person affect-
ed by violence from the violent person in situations where he/she poses a threat
to the life or health of household members”#. As regards the current state of the
law, the existing regulations were considered “insufficiently effective in providing
protection to a person experiencing violence when there are no criminal proceedings
pending in relation to domestic violence”?.

zblizania sie do jego bezposredniego otoczenia lub zakazu zblizania sie do takiego mieszkania i jego bezposredniego
otoczenia, “Przeglad Policyjny” 2022, No. 2, p. 91.

% Reply of the Ministry of Justice (5 July 2016) on the request of Commissioner for Human Rights
(29 April 2016) on the length of cases for an order to vacate the premises by the perpetrator of violence
(DSO-1-072-6/16), available at: https:/ /bip.brpo.gov.pl/pl/ content/ rzecznik-pyta-resort-sprawiedliwosci-
-0-przyspieszenie-spraw-nakazu-dla-sprawcy-przemocy-by-opuscil-lokal [accessed on: 20 December 2022].
» In relation to Military Police officers, analogous solutions are included in the Articles 18a-18k of the Act
of 24 August 2001 on Military Police and Military Law Enforcement Bodies (consolidated text: Journal of
Laws 2021, item 1214, as amended).

% For more information see: E. Melaniuk, Praktyka stosowania instytucji nakazu natychmiastowej izolacji
sprawcy przemocy domowej w wybranych krajach, Warszawa 2020, pp. 15-32; E. Mikolajczuk, Praktyka
stosowania instytucji nakazu natychmiastowej izolacji sprawcy przemocy domowej w wybranych krajach, “Prawo
w Dziataniu” 2020, Vol. 44, pp. 99-113; A. Rézycka, Zasadnosé nowych srodkéw ochrony oséb doznajgcych
przemocy domowej, “Prawo w Dziataniu” 2020, Vol. 41, pp. 204-205.

7 Act of 30 April 2020 Amending Code of Civil Procedure and some other acts (Journal of Laws 2020, item 956).
% The justification of the government bill Amending Code of Civil Procedure and some other acts, Sejm
paper No. 279 of 11 March 2020, IX parliamentary term, p. 1.

¥ The justification of the government bill Amending Code of Civil Procedure and certain other acts,
Sejm paper No. 279 of 11 March 2020, IX parliamentary term, p. 1.
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It is rightly pointed out that the legislator has vested the police with the right to
apply an “immediate eviction” corresponding in its content to a court decision under
Article 11a of the A.C.D.V.* This power includes an order for the violent person to
immediately vacate the dwelling and its immediate vicinity occupied jointly with
the person affected by the violence or an order restraining the violent person from
entering the dwelling and its immediate vicinity®. Incidentally, the Act introduces
a broad understanding of a dwelling, including any premises serving current housing
needs. “Immediate vicinity” is specified each time in the order/prohibition either
by indicating the area or distance from the jointly occupied dwelling. Both the order
and the prohibition may be applied independently of each other as well as in com-
bination. It should be emphasised that the issuance of a barring or restraining order
is not subject to the principle of complaint. It may therefore be issued both follow-
ing a report (e.g. from the victim of violence, a probation officer or social worker,
a neighbour, an employee of an educational institution, or a health care facility) as
well as ex officio, in particular, during an intervention in the co-occupied dwelling or
its immediate vicinity.

The issuance of a barring or restraining order depends on the fulfilment of several
conditions. Firstly - it is crucial to establish a person resorting to domestic violence®,
understood as a single or repeated intentional act or omission violating the rights
or personal goods of a family member, in particular exposing that person to the risk
of loss of life, health, violating his/her dignity, bodily integrity, freedom, including
sexual freedom, causing damage to his/her physical or mental health, as well as
causing moral suffering and harm to such person (Article 2(2) of the A.C.D.V.).
A family member, and therefore a “person affected by violence”, means the person
closest to him or her within the meaning of Article 115 § 11 of the Criminal Code
(a spouse, ascendant, descendant, sibling, relative in the same line or degree, a person
in an adoption relationship and his/her spouse, as well as a person in a cohabitation
relationship), as well as any other person cohabiting or living together with the
person using violence.

The second premise is that the suspected abuser poses a threat to the life or
health of a family member. This threat does not necessarily have to be direct but
should be real and objective and not based solely on the subjective feelings of the

% P. Piskozub, Izolacja sprawcy przemocy w rodzinie, Warszawa 2021, available at: sip.legalis.pl [accessed
on: 20 December 2022].

*! It is worth noting that the Senate bill on the amendment to the Act - the Code of Civil Procedure and
some other acts (Sejm paper No. 584, IX parliamentary term) provides for a further extension of the scope
of the discussed regulations by the institution of the obligation of keeping a certain distance from a person
affected by violence because it has been recognized that the essence of the new powers of the Police is
not to protect a specific place, but to protect a person affected by domestic violence. The justification for
the Senate’s bill on the amendment to the Act - Code of Civil Procedure and some other acts, Sejm paper
No. 584 of 14 August 2020.

2 A more appropriate term than the prejudicial statement “a person using violence” would be a term
“person suspected of using violence”, analogously to a person suspected of committing an offence in
relation to whom law enforcement authorities may take certain actions (e.g. detention), but who is not
charged with a specific offence.



Police barring order as a means of protecting victims of domestic violence in polish legal system

49

person whom the order/prohibition is intended to protect. Therefore, before issuing
an order/prohibition, the officer is obliged to assess the risk of danger, taking into
consideration both personal and situational circumstances, indicated, for example, in
Article 15a(2) of the Act on the Police. The former circumstances relate to the abuser
(e.g. mental disorders, abuse of alcohol or other drugs) and to the persons affected by
the violence (e.g. age, pregnancy, disability, medical condition or mental disorder).
In contrast, situational factors relate to both the assessment of the intervention that
may result in an order and a wider analysis of the family situation. These include,
but are not limited to: the circumstances at the time of the intervention related to
the use of alcohol; threats of violence with the effect of imminent danger to life or
health; the perpetrator’s access to a dangerous instrument or weapon; information on
the severity of the acts of violence, attempts made by the perpetrator or the persons
affected by the violence to take their own lives®. This assessment is reflected in the Life
or Health Risk Assessment Questionnaire that accompanies a barring or restraining
order that has been issued™.

In order to proceed, it is necessary to collect and verify information on the potential
perpetrator, the victim, the family situation and the circumstances of the incident.
The officer is therefore obliged to interview the person reporting domestic violence
as a witness immediately after receiving the report, at the scene of the incident, if
possible. The officer shall also have the right to question other persons as witnesses,
in particular all persons affected by the violence who share the dwelling, but with
the exception of minors under the age of 15 at the time of questioning, who may only
be questioned by a guardianship court. For maximum credibility of the testimony
given, before starting the interrogation, the police officer shall instruct the person
being questioned about the obligation to tell the truth and not to conceal the truth and
about any criminal liability for providing false testimony (Article 233 of the Criminal
Code). The police may also carry out other actions to determine whether the grounds
for issuing an order/prohibition exist, including, inter alia, requesting additional
information from other institutions or authorities. An interview with the suspected
abuser also constitutes one of the relevant actions. It should be noted, however, that
this is not obligatory. For the sake of guaranteeing the protection of the suspected
person as well, refraining from interviewing him or her should be regarded as an
exception and should only be allowed if it could hinder the immediate issuing of
an order or prohibition, e.g. due to his or her condition (e.g. the influence of alcohol)
or absence from the place of violence at the time of the officer’s verification of the
information. Moreover, it should be emphasised that such a person is formally not
a witness and is therefore not obliged to testify, nor is he or she criminally liable for

¥ J. Karazniewicz, Art. 15a, [in:] Ustawa o Policji. Komentarz, K. Chalubiniska-Jentkiewicz, J. Kurek (eds.),
Warszawa 2021, p. 156.

* The Appendix No. 2 to the Regulation of the Minister of the Interior and Administration of 26 November
2020 on an order to immediately vacate the dwelling and its immediate vicinity occupied jointly with the
person affected by the violence or an order restraining the violent person from entering the dwelling and
its immediate vicinity (Journal of Laws 2020, item 2105).
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the content of the statements made during the hearing. On the other hand, they are
given the opportunity to comment on the circumstances of the assessment upon
which the officer’s decision to issue an order/ prohibition depends. This entitlement
is similar to the detained person’s right to be heard, regulated in Article 244 §2 of the
Code of Criminal Procedure®.

The order or prohibition issued shall be promptly served to the person against
whom it was issued, the person affected by the violence and to the public prosecutor.
For the purpose of strengthening the protection of the person affected by violence,
the law also imposes an obligation on the police to notify the locally competent mu-
nicipal interdisciplinary team, which is in charge of integrating and coordinating the
activities of various entities and professionals in the field of counteracting domestic
violence*. A copy of the issued order/prohibition shall also be forwarded to the
police community support officer, who is tasked with the prevention of domestic
violence, among others”.

The priority of providing immediate protection to the person affected by violence
is expressed, inter alia, in the possibility of issuing an order/prohibition despite the
absence of the abuser in the jointly occupied dwelling or its immediate vicinity during
the police operation. If this is the case, the officer must post a notice on the door of the
premises that the order/ prohibition has been issued. In doing so, the Act introduces
a legal presumption that the placing of said notice on the door means that the order/
prohibition is deemed to have been effectively served. An analogous presumption is
made in a situation where the person against whom the order/prohibition has been
issued refuses to accept it. Undoubtedly, these presumptions constitute an enhance-
ment of the protection of victims and are linked to the immediate enforceability of
the order.

Within three days of service of the order/ prohibition, the person against whom it
was issued has the right to lodge a complaint with the district court, in which he/she
may request that the correctness of the conduct, legitimacy and legality of the order/
prohibition issued be examined. The court shall consider the complaint without delay
but no later than within three days of its receipt by the court®. The consequence of

% J. Karazniewicz, Art. 15ab, [in:] Ustawa o Policji. Komentarz, K. Chalubiniska-Jentkiewicz, J. Kurek (eds.),
Warszawa 2021, p. 165.

% Compare: Art. 9a-9¢ A.C.D.V.

% See § 36 (6) Ordinance No. 5 of the Police Commander in Chief of 20 June 2016 on the methods and forms
of performing tasks by a district constable and a district constable manager (Official Journal of the Police
Headquarters 2016, item 26, as amended). Moreover, when minors live in the apartment - the Police is
also obliged to notify the territorial competent guardianship court, which initiates the proceedings and
immediately decides on the security in the scope of the custody of minors and contacts with them by the
person using violence (see Article 755*of Code of Civil Procedure).

% The Senate bill on the amendment to the Act - the Code of Civil Procedure and some other acts (Sejm
paper No. 584 of 14 August 2020, IX parliamentary term) contains a valid postulate to shorten the time
limit for examination a complaint from 3 days to 48 hours. It was rightly pointed out that it is necessary
to “correct mistakes faster, which may occur due to the fact that interventions will be carried out in
situations characterized by high dynamics and emotional charge” (see: The justification of the Senate’s
bill on the amendment to the Act - Code of Civil Procedure and some other acts, Sejm paper No. 584
of 14 August 2020).
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a court finding that the order/prohibition issued is groundless or illegal is, in the
first instance, its revocation.

The police are also responsible for supervising the vacating of the premises.
A person has the right to take personal and work items or pets owned by him/her
out of the jointly occupied dwelling. However, there may be a dispute as to the extent
of the care of the animals or the grounds for taking certain items. In such a case, if
the persons sharing the dwelling voice objections, the items or pets that the abuser
wishes to take shall be left in the jointly occupied dwelling. A protocol shall be drawn
up for the act of leaving the dwelling and its vicinity.

The effectiveness of the protection afforded to a person affected by violence
depends to a large extent on compliance with the conditions set out in the order/
prohibition throughout its duration. Checks on whether a person violates the con-
ditions set out therein are carried out by the police. The legislator has justifiably left
officers some leeway as to the number of checks while indicating that they must be
carried out at least three times. The first check is performed the day after the order/
prohibition is issued.

In order to strengthen its effectiveness, the legislator decided to introduce penal-
isation of behaviour consisting of non-compliance with the obligations arising from
the order/prohibition issued. Article 66b of the Polish Code of Offences® penalises
non-compliance with any police order or prohibition, providing for the punishment
of this offence with the penalty of detention (from 5 to 30 days), restriction of liberty
(1 month) or a fine (in the amount of PLN 20 to 5,000). Recognising at the same time
that “the reaction to this type of offence should be swift, as the prospect of a pun-
ishment being imposed far in advance may induce a feeling of impunity in violent
offenders and, consequently, lead them to disobey the order or prohibition issued”,
the case for this offence is heard in an accelerated procedure®.

The main characteristic of an “eviction” that police officers can order is its tem-
porariness*'. Both a barring and a restraining order are time-limited measures. The
order ceases to have effect after 14 days, and this time is calculated from the day it is
issued, not from the day the person is served. However, there are two cases in which
this time limit may be reduced. Firstly, if the court examining the complaint finds that
it is illegal or unfounded and decides to set aside the contested order/prohibition.
Secondly, the order ceases to have effect before the lapse of 14 days if, during that
period, the person against whom it was issued was arrested on suspicion of having
committed an offence and one of the two preventive measures - either pre-trial
detention or an order to temporarily vacate the premises occupied jointly with the
victim - was subsequently applied against him or her.

¥ The Act of 20 May 1971 (consolidated text: Journal of Laws 2022, item 2151, as amended).

“ See Article 90 § 2 of the Code of procedure in petty offence cases (consolidated text: Journal of Laws
2022, item 1124).

41 P. Piskozub, Izolacja sprawcy przemocy w rodzinie, Warszawa 2021, available at: sip.legalis.pl [accessed
on: 20 December 2022].
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4, Practical effectiveness of barring orders

Due to the short duration of the authorisation to issue barring or restraining orders,
it is difficult to analyse the data on the number of orders issued. However, several
conclusions can be drawn from the data readily available. Examination of the new
powers should also be carried out concerning the scale of domestic violence and the
number of persons detained. It also reflects the fact that an order/prohibition can
be issued in connection with the detention of a person.

In Poland, domestic violence is still considered a serious social problem, as evi-
denced by the high number of detained persons suspected of committing violence
against their close ones. Thus, in 2015, the number of detained persons reasonably
suspected of committing violent acts against family members amounted to 15,540. In
2016, the number of such persons increased to 16,881. This number oscillated around
17,000 in the following years, and in 2021, it grew again, reaching 18,240 persons*.

The relevant literature indicates that although men are most often the perpetrators
of violence®, it should be noted that there has been an increase in the number of
women using violence who have been detained on reasonable suspicion of violence
—1in 2015 there were 465 such detentions, in 2016 - 600, in 2017 - 635, and 661 in 2021.
It is worth pointing out, aside from the considerations above, that a similar trend has
been observed in Blue Card registrations: in 2015 there were 5,244 women suspected
of violence, and in 2021 there were 6,173*. There has also been an increase in the
number of final judgements enforced against women for a conviction under Article 207
of the Penal Code, which is reflected in the statistics of the Prison Service, although
women constitute an exception in this regard. Nevertheless, there has also been an
increase in this figure in recent years: there were 71 sentences enforced against women
in 2015, followed by 86 in 2016, and it reached 100 in the following year, while as of
31 December 2021, 134 women were registered against whom judgments were
executed for a conviction under Article 207 of the Penal Code®.

However, based on the statistics made available by the National Police
Headquarters, it can be concluded that the number of victims of domestic violence
has generally decreased in recent years, although the reported figures are still high.
In 2015, 97,501 individuals were registered against whom there was a reasonable
suspicion that violence had been used against. A year later, their number dropped
t0 91,789, in 2020 to 85,575 and in 2021 to 75,761. It is worth noting that the decrease

“ Data obtained from the National Police Headquarters under the Act on Access to Public Information.
“ A. Grygorczuk, K. Dzierzanowski, T. Kiluk, Mechanizmy psychologiczne wystepujgce w relacji ofiara-sprawca
przemocy, “Psychiatria” 2009, Vol. 6, No. 2, p. 62; A. Witkowska-Paleri, Rola programéw edukacyjno-korekcyj-
nych w ksztattowaniu postaw i przekonan skazanych sprawcéw przemocy domowej, “Journal of Modern Science”
2018, Vol. 4/39, p. 54.

“ Prevention Bureau of the Police Headquarters, Prevention Department, Information on the implementation
of the “Blue Cards” procedure by the Police for 2015 and 2021, available at: https:/ /policja.pl [accessed
on: 20 December 2022].

* Information and Statistics Office of the Central Board of the Prison Service, available at: https:/ / www.sw.gov.
pl/strona/statystyka-roczna [accessed on: 03 November 2022].
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in domestic violence is reflected by the decreasing number of female victims (in
2015 - 69,376 and in 2021 - 55,112), although they still represent the vast majority
of victims. In contrast, the number of men suspected of being victims of violence
remains at a similar level - more than 10,000 per year, except for 2017, which saw an
increase to 11,030, and 2021 which saw a decrease to 9,520.

When addressing the practical functioning of the new police competence, it
should be stated that 6,239 orders or prohibitions were issued in the period under
review (from 30 November 2020 to 30 June 2022). At the same time, it is worth
emphasising that the number of orders or prohibitions issued is systematical-
ly increasing. This confirms the practical need for the existence of such an in-
strument. In the first month of the legislation alone (December 2020), 232 orders
or prohibitions were issued. In 2021, there were already 3,524, while in the first
half of 2022, there were 2,484. Given the lack of uniform periods, it is difficult to
make a simple comparison. However, an upward trend is observable in the above
data. It is worth noting, for example, that in the first half of 2021 (from January to
June), 1,660 orders/ prohibitions were issued, and in the corresponding period of
2022 (I-VI) there were 2,484.

Data obtained from the National Police Headquarters show that the application
of prohibitions and orders by individual Voivodeship Police Headquarters in Poland
is not consistent. Detailed figures are presented in Tables 1-3.

Table 1. Number of barring orders issued by police officers to immediately leave a jointly occupied
dwelling and its immediate surroundings or restraining orders as regards the dwelling and its
immediate surroundings in the period 30 November 2020 - 31 December 2020

Police Unit | Number of orders
KWP Bydgoszcz 6
KWP Biatystok 40
KWP Gdansk 15
KWP Gorzéw Wikp. 5
KWP Katowice 25
KWP Kielce 4
KWP Krakéw 12
KWP todz 19
KWP Lublin 34
KWP Olsztyn 17
KWP Opole 0
KWP Poznan 6
KWP Rzeszéw 9
KWP Szczecin 2
KSP Warszawa 6
KWP Radom 15
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Table 1
Police Unit | Number of orders
KWP Wroctaw 17
Total 232

Source: data from NPH.

Table 2. Number of barring orders issued by police to immediately leave a jointly occupied
dwelling and its immediate surroundings or restraining orders issued as regards the dwelling
and its immediate surroundings in 2021

Police Unit | | | I | ] | v | Vv | Vi |VII |VIII| IX | X | Xi |XII |Tota|

KWP Bydgoszcz | 14| 10| 10| 20| 11| 13 70 12| 9| 10| 12| 14| 142
KWP Biatystok 36| 36| 28| 31| 42| 42| 44| 28| 25| 51| 45| 53| 461
KWP Gdanisk 120 13 1 6/ 7| 10| n 8| 11| 13| 14| 17| 133
\';VVI\"(';.GM"’W 20 1| 3| 7| 4| 9| 6| 6| 4, 7| 5| 6| 60
KWP Katowice 21 13| 17| 37| 16| 18| 27| 13| 15| 17| 17| 14| 225
KWP Kielce 3 6 6 13 10 6 1 6 2 8 9 7 87
KWP Krakéw 12| 16| 18| 50| 37| 47| 35| 33| 29| 26| 29| 31| 363
KWP t6dz 19 16 18 20 18 22 19 14 14 12 7 18 197
KWP Lublin 23| 27| 28| 34| 29| 32| 47| 30| 28| 31| 30| 44| 383
KWP Olsztyn 22| 20| 16| 25| 18| 20| 22| 19| 15| 13| 26| 27| 243
KWP Opole 0 2 0 0 3 4 7 1 2 2 1 4 26
KWP Poznan 5 7 70 5| 13| 21| 11| 14| 7| 5 8| 16| 119
KWP Rzeszéw 14| 9| 6| 11| 10| 14| 22| 18| 13| 11| 11| 35| 174
KWP Szczecin 4 4| 3 3] 2| 16| 4| 2 3] 4| 14| 15 74
KSP Warszawa 11 9 9 23 23 10 16 22 16 17| 40| 41 237
KWP Radom 12| 11| 12| 24| 29| 25| 43| 15| 25| 23| 35| 38| 292
KWP Wroctaw 39 33 18 21 26 31 18 27 23 27 15 30 308
Total 249 | 233 | 210 | 330 | 298 | 340 | 350 | 268 | 241 | 277 | 318 | 410 | 3524

Source: data from NPH.

Table 3. Number of barring orders issued by police officers to immediately leave a jointly occupied
dwelling and its immediate surroundings or restraining orders as regards the dwelling and its
immediate surroundings in the period 1 January 2022 - 30 June 2022

Police Unit
KWP Bydgoszcz 15 37 51 55 42 40 240
KWP Biatystok 47 36 50 54 56 42 285
KWP Gdansk 17 9 21 16 12 14 89
KWP Gorzéw Wikp. 5 2 3 6 2 5 23
KWP Katowice 28 17 13 23 23 23 127
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Police Unit
KWP Kielce 8 7 27 22 12 14 920
KWP Krakéw 30 33 30 32 24 19 168
KWP todz 30 15 20 9 13 34 121
KWP Lublin 38 28 34 37 27 40 204
KWP Olsztyn 13 35 16 19 5 31 139
KWP Opole 3 4 7 4 7 8 33
KWP Poznan 5 12 10 14 8 8 57
KWP Rzeszow 18 17 22 26 26 37 146
KWP Szczecin 12 22 13 6 8 10 71
KSP Warszawa 43 50 53 32 53 54 285
KWP Radom 37 41 39 46 42 53 258
KWP Wroctaw 27 26 18 38 21 18 148
Total 376 391 427 439 401 450 2484

Source: data from NPH.

Data showing the use of orders in the area subordinated to particular voivodship
police headquarters indicate that police officers of the Voivodship Police Headquarters
in Bialystok most often use this power. During each of the periods under review,
the number of orders issued was the highest. From 30 November 2020 to 30 June
2022, 786 orders or prohibitions were issued in the area under VPH in Bialystok. In
comparison, 59 such decisions were issued in the area covered by the VPH in Opole
during this period. These differences are, of course, partly attributable to the size of
the areas subordinate to the police forces, yet the differences in the frequency with
which this power is used in individual areas of the country are clearly noticeable.

Another issue to be explored is the combination of issued barring orders with
a restraining order. It was indicated that the greatest effectiveness is achieved by
issuing an order and a prohibition simultaneously. This is confirmed by the data
indicated in Table 4.

These data indicate clearly that, more often than not, the effectiveness of protecting
victims of domestic violence requires the simultaneous issuing of both a barring order
and a restraining order. Only in cases in which the perpetrator of the violence is no
longer living with the victim at the time of the decision is the issuing of a restraining
order alone justified. On the other hand, the rather large number of stand-alone
barring orders is not completely justifiable, as they only provide temporarily limited
protection for the victim.

From the victim’s perspective, the effectiveness of the measures used is also
dependent on the behaviour of the perpetrator of the violence after the order or
prohibition has been issued. The assessment should also be based on analysing the
breach of the orders or prohibitions. During the studied period, the issued order or
prohibition was breached in 1,385 cases. Considering that 6,239 orders or prohibi-
tions were issued during this period, the percentage of violations of issued decisions
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was 22.2%. At the same time, it should be emphasised that in the vast majority of
cases, the perpetrators violated the prohibition on approaching the dwelling and its
surroundings, thus making attempts to return to the dwelling, probably due to the
lack of presence of the police officers after the intervention ended.

Table 5. Number of breached barring orders to immediately leave the co-occupied dwelling
and its immediate surroundings or restraining orders

Period Number of breached Numbe_r ?f breached Nl:ar:‘::; z::::::i‘d
barring orders restraining orders T
30.11.2020-31.12.2020 18 39 14
01.01.2021-31.01.2021 3 31 22
01.02.2021-28.02.2021 8 16 16
01.03.2021-31.03.2021 1 24 15
01.04.2021-30.04.2021 3 17 24
01.05.2021-30.05.2021 4 31 17
01.06.2021-30.06.2021 4 40 26
01.07.2021-31.07.2021 6 42 22
01.08.2021-31.08.2021 5 22 19
01.09.2021-30.09.2021 9 19 15
01.10.2021-31.10.2021 6 27 13
01.11.2021-30.11.2021 8 33 25
01.12.2021-31.12.2021 1 53 36
01.01.2022-31.01.2022 7 25 23
01.02.2022-28.02.2022 8 33 19
01.03.2022-31.03.2022 17 37 46
01.04.2022-30.04.2022 9 48 181
01.05.2022-31.05.2022 9 40 28
01.06.2022-30.06.2022 7 71 33

Source: data from NPH.

5. Evaluation of existing regulations and conclusions de lege ferenda

Granting the police the power to “evict” a person who uses domestic violence con-
stitutes the realisation of the demand for the existence of an immediate response
measure independent of criminal proceedings. Thereby, the third way of responding
to family violence has been introduced, which, in addition to criminal and civil
law measures, creates a system of protection for victims of violence. The statistics
presented demonstrate that police officers are exercising the power granted to them
with increasing frequency. Thanks to the minimisation of formalities and the con-
centration of the decision-making and enforcement stage in the hands of one entity,
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this instrument is highly practical. Although this speeds up the response to violence,
it also accumulates broad powers in the hands of only one entity.

Despite the practical usefulness of this new tool and the strengthened support of
victims of domestic violence, the existing regulations are not perfect. In this regard,
it is necessary to take into account the necessity to meet high standards in this case
due to the constitutional conditions for the restriction of civil rights and freedoms.
Fundamental legal doubts still remain with regard to the transfer of the power to
deprive a person of the right to reside in premises (which are his/her property, often
fully owned) to police officers. This constitutes a clear departure from the previous
policy, according to which the application of such measures was reserved to the
exclusive competence of the court (criminal or civil), possibly the public prosecutor in
the course of pre-trial proceedings. As indicated, doubts were even formulated as to
the prosecutor’s authority in this respect (concerning the application of a preventive
measure under Article 275a of the Code of Criminal Procedure), while Article 15aa
of the A.P. provides for even more far-reaching simplifications, transferring these
powers to the police. At the same time, the officer’s decision is not subject to any direct
control, e.g. in the form of approval by the prosecutor - which is also postulated in the
doctrine*. Adopting such a solution should also be viewed from the perspective of
the person against whom the order/ prohibition was issued. Juxtaposing the prereq-
uisites for the application of a preventive measure under Article 275a of the Code of
Criminal Procedure and the civil obligation to vacate the premises (Article 11a of the
A.C.D.V.) with the conditions for the issuance of a police order or prohibition reveal
significant differences, which attest to a substantial reduction in the requirements
for interference with civil rights and freedoms. It has been rightly argued that the
police order creates an alternative to procedural regulations and makes it possible
to circumvent the guarantees provided by the criminal process®.

The procedure provided for in Article 15aa et seq. of the Act on the Police is of
an autonomous nature, partly reminiscent of administrative regulations, although it
refers to a large extent to the solutions adopted in criminal proceedings, with elements
of civil procedure®. Such a hybrid concept raises legal and practical problems. These
concern mainly the fictional effectiveness of service of the order/ prohibition placed
on the door of the jointly occupied dwelling. In fact, it should be noted that the right
to lodge a complaint with a court is granted within three days counted from the
day of service of the order or prohibition, including the posting of the notice on
the door of the dwelling. In such a case, the individual concerned is likely to become
aware of the contents of the notice issuing the order and then of the contents thereof
after the expiry of the three days, thereby losing the right to have the order reviewed

M. Strus-Wolos, Stgpanie po polu minowym. Rzecz o nowych przepisach postepowania cywilnego o zobowigzanie
osoby stosujqcej przemoc w rodzinie do opuszczenia wspdlnie zajmowanego mieszkania i jego bezposredniego otoczenia,
“Glos Prawa” 2020, No. 2, p. 344.

47 A. Lach, Prewencja indywidualna w procesie karnym, Warszawa 2020, available at: sip.lex.pl [accessed on:
20 December 2022].

“ Also: A. Lach, Prewencja...
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by the court. This is undoubtedly a significant limitation of protection for the person
against whom the order has been issued, which raises legitimate legal concerns.

Similar objections can also be raised by the rules on the removal of personal
and work-related items, as well as household pets. The controversy in this respect
relates, firstly, to the prohibition of the removal of items or animals in the event of
an unchallenged objection by other persons cohabiting the premises. Secondly, the
fact that it is only possible to retrieve items on a single occasion while the order is in
force is also controversial. These solutions may lead to a situation in which the person
subject to the order is left without the items required for everyday functioning (e.g.
educational items, medicines, clothing, money, and personal items necessary for basic
living needs). It has been rightly pointed out that the effects of these regulations are
even more severe when the order or prohibition is issued while the violent person
is not present in the home®.

Although the fact that the legislator has recognised the need to link various legal
regulations on the isolation of the perpetrator of domestic violence from the victims
should be viewed positively, this relationship is still not very clear™. For instance,
one such unclear regulation implies that the police order ceases to have effect before
the expiry of 14 days if, during that period, the person against whom it was issued was
taken into custody on suspicion of having committed an offence and was subsequently
subject to one of two preventive measures - either pre-trial detention or an order
to vacate the premises. Therefore, the wording of Article 15ak(2) of the Act on the
Police implies that from the moment of detention until the application of a preventive
measure, two measures preventing direct contact between a person who is suspected
of domestic violence (detention and a police order) are applied simultaneously.
Furthermore, it needs to be noted that the order does not cease to have effect if one
of the aforementioned preventive measures is waived after detention. Instead, their
non-application means that there is insufficient evidence to conclude that there is
a strong likelihood that the person has committed a crime of domestic violence or
that there is no reasonable fear that the person will commit such a crime in the future.
Maintaining a police order under these circumstances means that the decision of the
public prosecutor or the court is undermined by an order issued by a police officer.

Besides the above legal doubts, attention should also be drawn to the problems
with the practical application of the barring or the restraining order. These stem
primarily from charging police officers with a wide variety of duties. In practice, the
need to issue an order or prohibition is most often combined with a domestic interven-
tion. In the case of exercising the powers under Article 15aa of the Act on the Police,
police officers are obliged to perform a number of activities during the intervention,

¥ ]. Jagiela, Nakazanie przez Policje osobie stosujqcej przemoc w rodzinie opuszczenia wspélnie zajmowanego miesz-
kania i jego bezposredniego otoczenia, lub zakazanie zblizania sie do mieszkania i jego bezposredniego otoczenia, [in:]
Symbolae Andreae Marciniak dedicatae, Ksigga Jubileuszowa dedukowana Profesorowi Andrzejowi Marciniakowi,
J. Jagieta, R. Kulski (eds.), Warszawa 2022, available at: sip.legalis.pl [accessed on: 20 December 2022];
M. Strus-Wolos, Stgpanie po polu minowym..., p. 343.

% More on the relations between criminal, civil and administrative provisions see: J. Jagieta, Nakazanie
przez Policje..., available at: sip.legalis.pl [accessed on: 20 December 2022].
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including: ensuring safety of the victim of violence, stopping the perpetrator from
further use of violence during the intervention, collecting information necessary to
verify the premises for issuing an order/ prohibition (including questioning witnesses,
hearing the person suspected of using violence), drawing up extensive documentation
(including filling in a questionnaire for assessing the risk of danger to human life or
health, issuing an order/prohibition, drawing up a protocol of the act of vacating
the dwelling indicating, inter alia, the objects and animals taken from the dwell-
ing and an inventory of the belongings left there, often also a notice of the issuing of
the order placed on the door of the dwelling in the event of the impossibility of serving
the order), instructing the person against whom the order was issued and the victim
of violence, carrying out the act of vacating the dwelling. Based on the above, it is
obvious that police officers at the scene of the intervention are obliged to undertake
anumber of activities, including those which, as a rule, are not performed during the
intervention but are of a strictly procedural character (e.g. questioning of persons).
In this context, it should be noted that during an intervention, people tend to behave
aggressively or are under the influence of alcohol or other intoxicants. The emotions
accompanying the intervention, and even more so the decision resulting in an imme-
diate departure from the dwelling they normally occupy, certainly do not facilitate
the performance of these activities, nor a careful assessment of the circumstances
of the incident or making a decision based on a thorough analysis of all the relevant
information. It is also necessary to be aware of the rules of interrogation, including
those concerning the place where a person is questioned, in conditions ensuring
his/her freedom of expression and proper understanding of the instructions given’.
Consequently, an intervention in practice often ends with the detention of a person
suspected of domestic violence and the order itself is not issued until the detained
person is released. The abuser’s isolation period allows the officers to proceed with the
necessary steps to establish the grounds for issuing an order and to prepare relevant
documentation. This is certainly an effective solution, although the order loses its
most important feature under such circumstances, i.e. the immediacy of the isolation.
This effect is achieved by an instrument that has existed for years - the detention
of a person. This raises the question of the necessity of the barring order. Another
solution is to involve more police officers in performing separate tasks (especially
those related to intervention and information gathering, including interrogation of
persons). This option allows the order to be issued immediately, with guarantees
that the grounds for issuing it will be thoroughly investigated and that full, proper
documentation will be drawn up. However, it entails an increase in the number of
officers (also from other units than those performing patrol and intervention duties)

°! The importance of this problem is also emphasized by the changes proposed in the Senate bill (Sejm
paper No. 584 of 14 August 2020, IX parliamentary term). They provide that when there is a reason to fear
that the presence of the person using violence might hinder a witness, the Police may order that person to
leave the place of examination for the duration of that procedure (see proposed Article 15ac sec. 5a Act on
the Police). In this case, prior to the hearing of a person using violence, a policeman is obliged to inform
that person of the content of the statements made during their absence and give them the opportunity to
comment on those statements (proposed Article 15ab sec. 9 of Act on the Police).
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and the necessity to coordinate efforts efficiently. Undoubtedly, the necessity to
conduct intensive training of officers, which will focus precisely on the cumulative
activities undertaken during an intervention connected with issuing a warrant/
order, is rightly emphasised®. Nevertheless, it seems implausible to expect officers
on daily patrol duty to be fully prepared for such a variety of activities, including
strictly procedural ones. This particularly applies to young officers, who start their
professional experience precisely by performing preventive service.

When assessing an order/ prohibition, one must also keep an eye on the person
against whom it is issued. There must be a balance in protecting the interests of the
parties involved in the incident™ since attempted manipulation or misuse of this tool
for purposes other than those statutorily defined cannot be ruled out. This measure
constitutes a significant interference with civil rights and freedoms, especially since
itis not of a procedural nature. Consequently, the regulations should adhere to high
legislative standards related to the precision and clarity of the introduced solutions.
Instead, they display numerous legal shortcomings, as well as confusing situations
occurring between criminal and civil law measures. Coupled with the necessity to
carry out a variety of activities on the scene of an intervention by understaffed police
forces, it generates the risk of the automatic application of a police order and using
it as a substitute for measures available to the court and prosecutor, which provide
broader guarantees of the protection of rights. Therefore, we need to reflect on the
shape of legal regulations and the proper preparation of officers to perform new tasks.
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